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RECENT DEVELOPMENT
LACHES BARS
ENVIRONMENTALISTS' CHALLENGE

ENVIRONMENTAL LAW-LACHES: Environmentalists' challenge
to Army Corps of Engineers unauthorized expansion of the Tennessee-Tombigbee Waterway held to be barred by laches. Corps is given
broad legislative powers to alter projects without having to seek
congressional approval. E.D.F. v. Alexander, 467 F. Supp. 985
(1979).
On March 12, 1979, in a voluminous opinion, a federal district
court in Mississippi denied relief to a group of plaintiffs' who had
sought to enjoin further construction of the massive TennesseeTombigbee Waterway (TTW). This was the second unsuccessful
attempt to stop the project. 2
The TTW is intended to connect the Tennessee and Tombigbee
Rivers with a 250 mile long navigable canal designed to carry twoway barge traffic from the Tennessee, upper Mississippi, and Ohio
Valleys to the Gulf of Mexico at Mobile, Alabama. Twenty-nine
percent of the project is now complete at a cost of $600 million. The
estimated cost to complete the TTW is $1 billion.
Plaintiffs' fifteen-count complaint contained three basic challenges. First, it was claimed that the project had been significantly
expanded and modified by the Corps of Engineers (Corps) without
the required congressional approval, and that therefore the project
was not legally authorized. Second, plaintiffs alleged that the Corps
had employed faulty calculations in the cost-benefit analysis used as
legal justification for continuing the project. Third, it was charged
that the Corps violated numerous statutes, including the National
Environmental Policy Act (NEPA), 3 the Fish and Wildlife Coordination Act, 4 the Clean Water Act, 5 the Water Resources Development
1. Plaintiffs consisted of the following: Environmental Defense Fund, Committee for
Leaving the Environment of America Natural, Glenn H. Clemmer, G. Randall Grace, F.
Glenn Liming, National Audubon Society, Birmingham Audubon Society, the Alabama
Conservancy, and the Louisville and Nashville Railroad. The defendants were: Clifford R.
Alexander, U.S. Army Corps of Engineers, Major General John Morris, Tombigbee River
Valley Management District, Tennessee-Tombigbee Waterway Development Authority, State
of Alabama, and Tombigbee Valley Development Authority.
2. The first was in 1972 in the case of E.D.F. v. Corps of Engineers, 348 F. Supp. 916
(N.D. Miss. (1972)), aff'd, 492 F.2d 1123 (5th Cir. 1974).
3. 42 U.S.C. § §4321-4361 (1976).
4. 16 U.S.C. § §661-667 (1976).
5. 33 U.S.C. § § 1251-1376 (1976).
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Act, 6 the River and Harbor Act, 7 and the Administrative Procedure
Act, 8 as well as the regulations and standards of the Water Resources
Council and of the Corps itself.9
Finding it to be of paramount importance, the court addressed
only the first of these challenges-that the expanded project was not
legally authorized. The court stayed proceedings on the other issues
pending an appeal of its decision. The gist of the court's holding is
that the plaintiffs' claim that the Corps is acting without congressional authority is barred by laches.
The plaintiffs challenged several of the Corps' modifications of the
TTW as being outside the scope of delegated authority and without
congressional approval. Of those, the alteration that was the basis of
the principal challenge was the Corps' widening of the canal from
170 feet to 300 feet. With respect to plaintiffs' challenge to this
change the court found all the requisites of laches-"a long and inexcusable delay in asserting plaintiffs' claim and undue prejudice of
such substantial magnitude as to bar plaintiffs from now seeking to
litigate their claim."' ' 0 The court urged the plaintiffs to take an
immediate appeal of its decision, acknowledging that there is room
for difference of opinion on whether laches should apply and that
plaintiffs' claim has merit.
In reaching its conclusion that the claim was barred, the court
relied heavily on the fact that the plaintiffs had waited nine years to
challenge the widening of the channel. The court found the delay
inexcusable, since the plaintiffs knew or should have known that the
expansion may have been outside the Corps' lawful authority. This
delay, together with the prejudice suffered by the Corps as a result of
expending $600 million toward the project in its widened form, were
held to be sufficient to warrant application of the doctrine of laches.
The court noted that laches is often considered a valid defense where
"construction may have gone so far that for economic reasons it
would be impracticable or impossible to alter much of the basic
plan."'' It appears that economic considerations can outweigh constitutional ones. The message to other prospective plaintiffs in cases
like this is to act quickly.
The plaintiffs challenged other alterations in the project as well,
but laches did not apply to those changes because they were recent.
6. 42 U.S.C. § 1962(d)(7) (1976).
7. 33 U.S.C. § §401-467 (1976).
8. 5 U.S.C. § §551 et seq., 701 et seq. (1976).
9. The complaint also charged violation of 33 U.S.C. § 701(1) (1976).
10. 467 F. Supp. 885, 907 (N.D. Miss. 1979).
11. Id. (citation omitted).
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However, the court found for the defendants even as to the recent
changes because it considered them to be within the scope of the
Corps' authority.
These changes included replacing the original canal concept with a
so-called chain-of-lakes concept (which necessitated the elimination
of five locks and required inundating an additional 4,000 acres of
land), creating bend cut-offs and channel alterations, canalizing and
deepening the river section, and providing greater depth for miter
sills on all locks. The Corps had implemented these design modifications without seeking or receiving congressional authorization.
The court agreed with the plaintiffs that " 'the determination of
the necessity for a given improvement of navigational capacity and
the character and extent of it, is for Congress alone,' . . . and that
neither the Secretary of the Army nor the Chief of Engineers has
unlimited authority to make such modifications to waterway projects as they may choose, for such power would raise the 'specter of
an unlawful delegation of legislative power.' "1 2 However, the court
accepted the Corps' interpretation of what modifications must be
congressionally approved. Congressional authorization is required
where (1) the project scope will be materially changed; (2) the project purpose will be materially changed; (3) the originally authorized
plan will be materially changed; or (4) unforeseen circumstances have
arisen since the initial authorization. None of the project modifications was found to be of the above types.
The court found that all the changes, other than the widening
discussed above, were of the kind that can be made without congressional approval. Again the court adopted the Corps' parameters, finding them to be reasonable. The Corps took the position that its
authority extends to making changes necessitated by engineering or
construction demands, as well as moderate extensions of project
scope necessary to meet changed physical and economic conditions.
CONCLUSION
The Corps' guidelines that were accepted by the court are fairly
straightforward. The distinction between changes that require congressional approval and those that do not is not easy to predict,
however, because the court's holding seems inconsistent with the
newly adopted guidelines. This decision offers little guidance to
future plaintiffs or to the Corps itself. Even more critical is that in
approving what seem to be some material changes in the project's
12. Id. at 908 (citations omitted).
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plan and scope which never received congressional attention, the
court may have allowed an unconstitutional exercise of legislative
power by the Corps.13
E.D.F. v. Alexander is a retreat from the position taken by the
district court for the District of Columbia in the case of Atchison,
Topeka and Santa Fe Railway Co. v. Callaway," in which the building of a new lock and dam on the Mississippi was held to require
congressional authorization. The present decision, however, allows
the Corps to exercise tremendous legislative and decision making
powers that perhaps were not contemplated by Congress and are not
embraced by the Constitution. Whether the decision will withstand
appeal or congressional action remains to be seen. If this ruling remains good law, its major impact will be in expanding the recognized
scope of the Corps' delegated legislative authority.
It should be noted that this decision has not assured the further
process of the TTW. Even if the decision is affirmed the status of the
TTW is uncertain. An arsenal of challenges to the project remains
unused. At the very least, the remaining challenges will substantially
delay further progress of the TTW.
HEIDI TOPP BROOKS

13. Atchison, Topeka and Santa Fe Railway Co. v. Callaway, 382 F. Supp. 610 (D.D.C.
1974),rev'don other grounds, 431 F. Supp. 610 (D.D.C. 1977).
14. Id.

